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WASHI NGTON, D. C. 20001- 8002

Date: March 4, 1998
Case No: 97-1NA-00200

In the Matter of:

| NTERSERVE GROUP
Enpl oyer

On Behal f of:

El MEE T. AGU LAR
Alien

Appear ance: Madeline C. Cronin, Esg.
for the Enployer and the Alien

Bef or e: Hol mes, Jarvis and Vittone
Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Einee T. Aguilar ("Alien") filed by Enployer
I nterserve G oup ("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.
1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U. S. Departnent of Labor, San Francisco, California, denied the
application, and the Enpl oyer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent



service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On January 19, 1995, the Enployer filed an anended application
for labor certification to enable the Alien to fill the position
of Accountant in its Interior services to the Hotel Industry

conpany.
The duties of the job offered were described as foll ows:

“Direct inplenentation of a general accounting systemfor
keepi ng accounts and records of disbursenents, expenses, tax
paynents, assets and incone collection into the general |edgers.
Prepare nonthly profit and | oss statenents and bal ance sheets to
reflect conpany’s assets, liabilities and capital. Maintain
payrol|l records. Responsible for tinmely and accurate filing of
quarterly and annual tax returns and tax-rel ated papers; Perform
internal auditing of conpany financial records and prepare
schedul es and reports. Assist managenent in fornulating and
updating of budget, and perform conparison with actual figures
and variance anal ysis; Responsible for updating/ maintaining
accounts receivabl es and payabl es and for maki ng paynents to
suppliers and collections fromdebtors.”

A Bachelor’s degree with major field of accounting/commerce
and 3 years experience in the job were required. Speci al
requi renments were: experience nmust include use of IBMpc & 10
Key- by-touch; test will be given to verify ability to performjob
duties. Wages were $2,723.65 per nonth. The applicant woul d
supervi se 0 enpl oyees and report to the President. (AF-161-512)
34 applicants were referred by the Job Service.

On May 25, 1995, the CO issued a NOF denying certification.
The CO found that Enployer may have violated 20 C. F. R
656. 21(b) (2) (1) (A) in that the requirenment of an accounting test
was unduly restrictive. Additionally alien did not appear to have
passed this test when she was hired. Corrective action was
denonstration that the test was based on busi ness necessity.
Secondly, the CO found the conbinati on of accountant/auditor may
have been an unl awful conbination of duties. Thirdly, the CO
noting 34 applicant referrals found insufficient evidence that
Enpl oyer had tinely contacted qualified applicants Long, Parker,
Bhate, and Pelligrino, and that Chappetta, Perez and Shah had
been contacted at all, evidencing a |lack of good faith
recruitnment effort. (AF-155-159)

Enmpl oyer, June 29, 1995, forwarded its rebuttal, stating that



Enpl oyer’s test was a legitimte exam nation ainmed at testing the
basic requirements for the position. Enployer, further alleged
that applicants Zayas, Garcia, |lbrahim Seitsinger, Mir and
Perry were unable to pass the legitinate test designed to confirm
the applicants required experience for the position. Enployer
contended applicants Fischler, Galuzzi, Conway, Marbun, Dal e,
Anmes, D Assunpcao, Carson and Rand were not qualified based on
their resume, usually because they did not have the requisite
Bachel or’s degree in accounting. Applicant Pellegrino declined
the offer to interview, and applicants Long, Parker, Perez, Shah,
Bhate and Chi appetta were not contacted because the EDD s
referral did not provide Enployer with their phones and

addr esses. (AF- 39- 154)

Novenber 8, 1995, the CO issued a Final Determ nation, denying
| abor certification. The CO found that the with respect to the
test given, while Enployer had submtted a copy of the test,

Enmpl oyer “...did not respond to the NOF concerns about origin of
the test and applicants being advised they needed to take a test
at interview You have not shown your test to be an objective
measure of the qualification of U S. applicants.” Secondly,
docunentation as required by the CO as to the conbination of
duties was not acceptable to the CO Finally, the CO stated: “NOF
determ ned that 16 applicants had not been given specific job
related reasons for being rejected. You iterated your statenents
about their not neeting your job and test requirenents that have
been found restrictive el sewhere in this notice. You have not
given valid, job-related reasons for rejecting these applicants.”
( AF- 37, 38)

Enpl oyer appeal ed, Decenber 9, 1995 ( AF-1-36)
DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of |abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_LaMarche
Ent.,lnc. 87-1NA-607 (1988).

We believe the CO was correct in denying certification on the
basis that enployer had not directly rebutted the COs allegation
that a nunber of applicants were qualified and rejected. In that
connection, while the COincorrectly found that Enployer had not
subm tted evidence of how the test he submtted was origi nated
(Enpl oyer alleged it was devel oped by a manager in its accounting



departnent) (AF-15) this is harmess error, since we find that
the test was not denonstrated to be objective. As an exanpl e,
initial suspicion is raised by the wi de discrepancy in test
scores between Ms. Aguilar and the other test results, the

hi ghest of which appears to be that of Mhanmed | braham an
applicant with an accounting degree and over 20 years experience
inthe field. M. Ibrahamfinished with a score of 20.4% wher eas
Ms. Aguilar finished wth a 95% score even though she | eft blank
the last (10th) question. Secondly, not all the test results from
t he applicants who had bachel or in accounting degrees (above)
were submtted. While Enployer alleges that Ms. Aquilar submtted
the test prior to her hire, there is no denonstration that such
test was admnistered to others at that tinme. Mre inportantly,
the test results submtted are entirely too good to not raise
suspicions as to the i ndependence of the taker. Wile other nore
experienced applicants nade conputations in a scribbled manner,
Ms. Aguilar’s were so inpeccably neat and clean as to cause
wonder as if they were being copied. W further note that the
test taker gave a heading at one tine of “E.T. Aguilar” and at
anot her “Einmee Aguilar”, that date of test is listed as “9/1/92"
on all but one test sheet which is listed as “Sept. 01, 92" and
that the answer given to question 2 has a “slash” through the
“7", whereas the conputation done does not have such slash in the
“7". W take notice that such inconsistencies are not commonpl ace
when an individual takes a test. The conbination of all these
factors in addition to the seem ng conplexity and anbi guities
raised in the test questions, which, as Enployer acknow edges,
was created by his enployee rather than a standardi zed accounti ng
test, leads us to the conclusion that the CO was correct in
finding that the test was not an objective one.

Thus this case can be distinguished fromthat cited by
Enpl oyer, A to Z Vending Services Corp., 91-1INA-14 (1993). In
that case the Board found that tests may be reasonabl e when they
test whether or not the applicant has substantive know edge
requisite to fill the job. Although an Enpl oyer may in sone
circunstances, use a test, or questionnaire, to ascertain the
extent of clained experience, this is not perm ssible when used
as a neans of discrimnating against U S. workers. M TO 90-1 NA-
295 (Sept. 11, 1991); South of France Restaurant , 89-1NA-68
(March 26, 1990). Enpl oyer appears to have used the test to
screen out otherwise qualified U S. workers. Since Enployer has
not rebutted this finding, it is grounds for denial. The other
matters found by the CO need not be di scussed.

ORDER

The Certifying O ficer's denial of |labor certification is
AFFI RVED.

For the Panel:

JOHN C. HOLMES



Adm ni strative Law Judge
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Alien
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for the Enployer and the Alien



Bef or e: Hol mes, Huddl est on and Neusner
Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose from an application for labor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(ﬁ0 of the
| mrm gration and hbtlonallty Act, as anended, 8 U.S.C
1182(a)(5) (A) (the "Act"), and t he regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U.S. Departnent of Labor, San Francisco, California, denied the
application, and the Enployer and Alien requested review pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
af fect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were described as foll ows:
Responsi bl e for set up and operation of woodwor ki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,



sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
j ob were required. Wages were $640. 00 per week. (AF-25-53)

On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16.00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He
further stated that he received a phone call froma woman who
asked himif he could do carvings. She also asked if he could
speak Farsi. The woman told himhe was not qualified and hung

up. (AF- 21-23)

Enmpl oyer, June 29, 1994, forwarded its rebuttal, stating: "As
M. Pruett stated to you in his questioneer, Ms. Keuroghlian
asked the applicant if he had experience doi ng wood carvi ng,
using the specialized equi pnrent and hand tools as was required in
the job description, to construct sonme of the nore intricate
detail designs on furniture and cabinets. He responded that he
was not able to do carvings. It was based upon this response that
he was told that he was probably not qualified. M. Pruett also
stated to Ms. Keuroghlian that the job site in dendale was too
far to come for a job." (AF-9-20)

On August 23, 1994, the CO issued a Final Determ nation
denying certification since M. Pruett as a naster carpenter
according to his resune who owned and operated a custom cabi net
shop was qualified for the job opportunity. The fact that he
cannot do carvings with chisels is not pertinent since the duty
was not listed on the ETA 750A form (AF-6-8)

On Septenber 7, 1994, Enployer filed a request for review and
reconsi deration of Final Determnation. (AF-1-5)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S. applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit



qualified U S. workers for the job opportunity. H C_LaMarche
Ent.,lnc. 87-1NA-607 (1988). As a general matter, an enpl oyer
unlawful ly rejects an applicant where the applicant neets the
enpl oyer's stated m ninumrequirenents, but fails to neet

requi renents not stated in the application or the advertisenents.
Jeffrey Sandler, MD., 89-1NA-316 (Feb.11, 1991)(en banc).

We find the COwas correct in finding that the rejection of
M. Pruett was unlawful, in that he appeared well qualified for
the position and expressed an interest in accepting sane.

Enpl oyer's reason for rejection was that applicant was not
famliar with a hand chisel, a duty that was not set out in the

j ob requirenent and woul d not appear to be accurate, given his
long and intimate experience in the field. Wiere an applicant's
resune shows a broad range of experience, education, and training
that raises a reasonable possibility that the applicant is
qgual i fied, although the resunme does not expressly state that he
or she neets all the job requirenents, an enpl oyer bears the
burden of further investigating the applicant's credentials.
&orchev & Gorchev Design, 89-1NA-118 (Nov. 29, 1990)(en banc).

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



